Court decisions continue to reshape how
we handle electronic discovery. From data
dashboards to deleted texts, these 2025
rulings offer critical guidance for litigators
navigating the digital landscape. Here's

what you need to know.

by Jessica Kopas | Partner

1. DATA DASHBOARDS ARE DISCOVERABLE DOCUMENTS
Case: Primoris Energy Services v. Air Products (S.D. Tex. Sept. 2025)

A Texas District Court compelled production of Power Bl dashboards, visual representations of project
data. The plaintiff argued dashboards were “software, not documents” and didn't exist until generated.

The Court disagreed. Dashboards contain “data that is easily compiled into viewable information” and fall
squarely under Rule 34’s definition of discoverable ESI. The ruling emphasizes that parties cannot avoid
discovery obligations by claiming data requires compilation.

TAKEAWAY: If your client uses visualization tools like Power Bl, Tableau, or similar platforms, those
dashboards are likely discoverable. Plan accordingly in the event of litigation holds.

2. SPOLIATION QUESTIONS MAY BELONG WITH THE JURY
Case: Hicks v. Milton (D. Utah July 2025)

When a plaintiff couldn't produce text messages (claiming he lost them after dropping his phone),
defendants moved for sanctions. A forensic exam showed a suspicious gap in messages, but the plaintiff's
son had produced the missing texts.
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A Utah District Court denied sanctions without prejudice, finding that competing evidence about intent and

prejudice made this a question for the jury, not the judge, to decide at trial.

TAKEAWAY: Spoliation disputes involving credibility and competing explanations may survive summary
disposition and reach the jury. Document your preservation efforts meticulously with the help of an IT
professional as needed.

3. COMPUTER SCRIPTS AREN'T METADATA
Case: Rush Goodson v. Nasco Healthcare (N.D. Tex. Aug. 2025)

A plaintiff sought sanctions when opposing counsel used a data extraction script at a deposition that hadn't
been produced. The plaintiff claimed the script was metadata covered by prior discovery orders.

The District Court of the Northern District of Texas ruled that scripts are “code used to control a software
program,” not data or metadata themselves. No production required.

TAKEAWAY: Clarify what you mean by “metadata” in discovery requests and potentially include the same as
part of ESI protocol order. Scripts, queries, and extraction tools may not be covered by standard ESI requests.

4. COURTS WILL IMPOSE ESI PROTOCOLS WHEN PARTIES CAN'T AGREE
Case: Everlast Roofing v. Wilson (M.D. Penn. July 2025)

After ordering the parties to meet and confer on an ESI protocol, a Middle District of Pennsylvania Court was
“dismayed” when counsel couldn’t agree on basics like search terms, cost-sharing, or production format. One
party identified 94,000 potentially responsive documents; the other found only 1,800 using different terms.

The Court imposed its own protocol, including cost-sharing, technology-assisted review (TAR), and metadata
production requirements.

TAKEAWAY: Cooperate on ESI protocols early. Courts have little patience for gamesmanship and will impose
solutions, potentially unfavorable ones, if agreement cannot be reached between opposing counsel early on.

THE REAL RISK

These rulings mean your clients and companies are creating discoverable evidence they don’t know exists,
and once litigation hits, it's too late to fix. Deleted messages become jury questions about credibility, not just
procedural rulings. Disagree on ESI protocols and the court imposes expensive solutions you can't control,
including technology-assisted review, unfavorable cost splits, and production formats that drain budgets.
The gap between 94,000 and 1,800 documents in Wilson shows how quickly costs spiral when parties can't
cooperate. Worse, getting sanctioned or called out by a judge for being uncooperative tanks your credibility
for the entire case. The window to protect clients closes the moment a lawsuit is filed.



THE BOTTOM LINE

These cases underscore three critical themes: courts are expanding what constitutes discoverable ESI,
preservation failures increasingly involve jury questions, and judicial patience for discovery disputes continues
to wear thin.

ACTION ITEMS:

* Update document hold notices to include data visualization tools

* Train clients on preservation obligations for messaging apps

* Front-load ESI discussions with opposing counsel and propose reasonable protocols early
* Define technical terms precisely in discovery requests

* When using predictive coding, be mindful of attorney decisions used to formulate patterns and always
perform a formal QC review

LET'S TALK

Have questions about e-discovery strategy or need help with ESI protocols before your next case heats up? I'm
happy to discuss.
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